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Subject: FW: Draft scope presentation

Date: Friday, December 07, 2012 1:29:14 PM
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Hey Matt — here is a draft. The last few slides just came about, so not as yet well thought-out. If you
have time to look at this, and see any glaring issues or areas where | am wrong, unclear, need to add
more info, etc..., | would appreciate your comments. You can send them later today because | will
be finishing this over the weekend. See you Monday bright and early.

Time to move on to the next presentation now...

Thank you.

Cheryl A. Niemi

Surface Water Quality Standards Specialist
Department of Ecology

P.0. Box 47600

Olympia WA 98504

360.407.6440

cheryl.niemi@ecy.wa.gov
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Thank you for your review!

Cheryl A. Niemi

Surface Water Quality Standards Specialist
Department of Ecology

P.0. Box 47600

Olympia WA 98504

360.407.6440
cheryl.niemi@ecy.wa.gov
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How is “scope” being used here?

Geographic Scope:  

Where do Washington’s CWA Surface WQS apply?  (Designated uses and criteria)



Source Control Scope:  

What sources can Washington regulate under the CWA and related state law and regulation?



Emphasize – this analysis is not finalized – consider it “preliminary” – will get more review



WQS –Water Quality Standards











Why is the scope of the CWA 
and state requirements important 
in HHC development?



Helps to explain EPA’s current HHC guidance and how marine fish are treated



Several important policy questions lead from knowledge of the scope of the CWA and state requirements, including:



How will anadromous fish be considered in criteria development?

How are sources outside the control of CWA and WA requirements accounted for in criteria development?









Geographic Scope:   
Where do the CWA SWQS apply?

Surface Waters of the State of Washington

WAC 173-201A- 010(2) “Surface waters of the state” include lakes, rivers, ponds, streams, inland waters, saltwaters, wetlands, and all other surface waters and water courses within the jurisdiction of the state of Washington.”







Jurisdictional Boundaries in Marine Water



Coastal Waters: The Water Quality Standards for Surface Waters (Chapter 173-201A WAC) apply 3 miles out from the low ordinary low water mark.  This is supported explicitly in Section 502 of the Clean Water Act which establishes the definition of territorial seas.

 

Puget Sound and Strait of Juan de Fuca:  The state considers Puget Sound and the Strait of Juan De Fuca to be inland waters rather than part of the territorial seas.  As such, the jurisdiction of the standards applies one-half of the distance between Washington and Canada.







Why is the geographic scope important?

Designated uses and water quality criteria are applied to waters within Washington’s jurisdictional authority.  



Washington’s WQS do not apply to marine waters outside the 3-mile limit or to waters of other states.



CWA-authorized source controls occur within this geographic boundary





MAP 

Get from Chad





Source Control Scope 

Washington’s CWA programs apply source control requirements to many types of discharges to surface water, including:



EPA approved State NPDES Permit Program 

EPA approved State Pretreatment Program 

EPA approved General Permits Program

EPA approved Biosolids (Sludge) Program

§401 certification program



In general, Washington does not permit facilities on federal or tribal lands, or to sources outside the state.



Washington does not regulate facilities outside the state.



Washington gives CWA permits to discharges to surface “waters of the state.”



Air emissions are not permitted under the CWA.







NPDES Permits
National Pollutant Discharge Elimination System

When you hear the terms “wastewater permits” or “discharge permits”, NPDES is frequently the permit being referred to.



An NPDES Permit is required for a discharge of wastewater to waters of the U.S (surface waters). 



The NPDES permit is issued by Ecology by delegated authority of the Clean Water Act. 



NPDES permits are issued for a maximum of 5 years.





EPA’s NPDES program regulations :  40 CFR Part 122.

Washington’s NPDES regulations: WAC 173-220, 221, 221A

(https://fortress.wa.gov/ecy/publications/UIPages/PublicationList.aspx?IndexTypeName=Program&NameValue=Water%20Quality&DocumentTypeName=WAC)











§401 certification program 


§401 certification program:

 

Limited in scope and application to situations involving federally-permitted or licensed activities that may result in a discharge to a water of the U.S. 

If a federal permit or license is not required,  or would authorize impacts only to waters that are not waters of the U.S., the activity is not subject to CWA §401.





§401 certification program:  WAC 173-225 https://fortress.wa.gov/ecy/publications/publications/wac173225.pdf





Graphic on next slide combines information on geographic and source control scope of the CWA

		NEW terms used in the graphic
on the following slide..		What the terms mean

		“In-state” areas		Areas within Washington’s CWA geographic boundaries

		“Out-of-state” areas		Areas outside Washington’s CWA geographic boundaries

		Primary sources (1° sources) 		In-state sources to surface waters  that are regulated under the Washington CWA WQS (within the CWA geographic boundaries)

		Secondary sources (2° sources) 		In-state sources to surface water that are not regulated under the Washington CWA WQS (e.g., atmospheric deposition)

















All exposures to chemical X (dermal, inhalation and oral routes),  in-state and out-of state areas and 1° and  2° sources

All oral exposures to chemical X,  in-state and out-of state  areas and 1° and  2° sources

All oral exposures to chemical X from fish and shellfish,  in-state and out-of-state areas and 1° and  2°  sources

Outside scope of WA CWA WQS

1.  Fish/shellfish from out-of-state or out-of-country waters

(often store-bought fish and shellfish, fish caught outside 3-mile boundary)

2.  Anadromous fish – 

Fish caught outside 3-mile boundary, 

Fish caught in-state:  the portion of  contamination that was accumulated in out-of-state waters or is from 2° sources

 

Chemical X picked up from out-of-state waters or derived from 2° sources

Within scope of WA CWA WQS

1.  In-state (resident)  fish and shellfish 

2.  Anadromous fish – caught in-state, applies to portion of contamination that is from in-state waters and from 1° sources



Chemical X picked up from in-state waters and from 1° sources

Net-pen raised fish?  Where do they fit in?  (Non-wild feed source + bioconcentration from water sources)   



DRAFT Exposure routes and sources of chemical X for purposes of discussing CWA HHC development, regulation, and geographic scope of the WA WQS.  Does not include drinking water ingestion route.







Where have “scope of the CWA” considerations been used in WA regulation?

303(d) Impaired waters listings and resident fish



Resident fish are used in 303(d) listings – reflect local uptake of contaminants, and likely local sources to control

Anadromous salmon are not used for 303(d) listings – do not reflect local sources of contaminants (most contaminant load picked up outside state waters)

Resident Puget Sound black mouth salmon used for 303(d) listing – resident salmon reflect contamination acquired in state waters





Again – why is this important?  
The fish and shellfish.

Knowing geographic and source control limitations and authorities helps to explain EPA’s current 2000 HHC guidance and how salmon are treated in the fish consumption rate (FCR) for national recommended HHC:

EPA 2000 treats salmon as a marine fish – not included in FCR.



Bioaccumulation of toxics in areas and from sources outside the control of the CWA and Washington’s regulations leads to the question of whether or not salmon should be included in the FCR in the criteria equations.



This is a policy question that will be touched on throughout the Policy Forums, and is currently scheduled for full discussion at Policy Forum #6.



Whatever the final policy decision, we know that we have specific pollutants of concern that need to be addressed.  These include pollutants causing fish advisories, such as PCBs and mercury.  











USEPA. 2000. Methodology for Deriving Ambient Water Quality Criteria for the Protection of Human Health (2000), EPA-822-B-00-004









Specific Policy Questions:

 

1.  How should anadromous fish be considered in criteria development?

In Oregon the policy decision was made to include salmon in the fish consumption rate used in the criteria equations.  



How to address exposures from fish/shellfish and surface water ingestion that are occurring in Washington but are not within the scope of CWA controls for Washington? 

 

Use of a Relative Source Contribution (RSC)is often included in different regulatory levels that address exposure (for non-carcinogens).



For HHC, RSCs help account for exposures to a chemical that come from sources other than drinking surface waters and eating fish and shellfish



Other ways?  Explore this as Policy Forum’s continue.





And again – why is this important?  
Source control

Knowing geographic and source control limitations and authorities helps to define where we can control sources of pollutants.



CWA has clear boundaries and requirements on source control



What about pollutant sources outside the CWA?  

 WA state law looks to give a broader authority: RCW 90-48-080



As we pursue more information on the scope of CWA and state requirements, we are pursuing the WA authorities or boundaries on regulation of:



Non-point sources

Pollution control activities in collection systems that go beyond pretreatment requirements

Sources of air deposition to waterbodies from air sources in Washington



This will be revisited during the Policy Forums as we get more resolution.











Things to think about as we work through future Policy Forums

There are areas of the state where waters contain fish that have concentrations of chemicals that are of concern (e.g., WDOH fish advisories), so we know source controls are necessary.



There are populations that eat a lot of fish and/or shellfish, so real exposures to specific contaminants in tissues are occurring.



The “bad actor” chemicals, from a HHC exceedance and fish advisory standpoint, seem to be dominated by a small number of chemicals out of the 90+ that have HHC.  (Think PCBs, mercury, sometimes DDT, and a handful of others.)



The state can address many local and direct sources of contaminants with our CWA and state WQ authorities.  



State cannot regulate ocean bioaccumulation of toxics by anadromous fish, and can’t regulate sources of accumulation from out of state with existing WQ authorities.



Is there a way to keep the CWA HHC calculation linked to those areas and sources under the control of the CWA and state WQ authorities, and at the same time pursue more focused source controls  (see examples below) for the bad actor chemicals that are from sources both inside and outside the CWA/state WQ authorities?    



If so, could that approach get at the issues of the concerned populations, stakeholders, etc..?



Examples of more focused source control:  

Legislative phase-out of phosphorus in detergents  in Washington. 

Legislative phase-out of copper in brake pads in Washington  

Current work with EPA to reduce PCBs in inks











Questions/Comments/Discussion













What is the geographic scope of source 
controls under the CWA?

Water quality related effluent limitations – Section 302(a) CWA

CWA Section 302(a).  “Whenever… discharges of pollutants from a point source or group of point sources… would interfere with the attainment or maintenance of that water quality in a specific portion of the navigable waters which shall assure protection of public health, public water supplies, agricultural and industrial uses, and the protection and propagation of a balanced population of shellfish, fish and wildlife, and allow recreational activities in and on the water, effluent limitations… shall be established which can reasonably be expected to contribute to the attainment or maintenance of such water quality.”





Washington CWA WQS apply to waters of the state, which includes territorial waters

CWA, General Definitions. Section 502 

“(7)  The term “navigable waters” means the waters of the United States, including the territorial seas.

(8) The term “territorial seas” means the belt of the seas measured from the line of ordinary low water along that portion of the coast which is in direct contact with the open sea and the line marking the seaward limit of inland waters, and extending seaward a distance of three miles.”





What is the scope of the CWA in Washington?

WAC 173-201A- 010(2) “Surface waters of the state” include lakes, rivers, ponds, streams, inland waters, saltwaters, wetlands, and all other surface waters and water courses within the jurisdiction of the state of Washington



(RCW 90.56.010)   (26) "Waters of the state" includes lakes, rivers, ponds, streams, inland waters, underground water, salt waters, estuaries, tidal flats, beaches and lands adjoining the seacoast of the state, sewers, and all other surface waters and watercourses within the jurisdiction of the state of Washington.



 http://apps.leg.wa.gov/rcw/default.aspx?cite=90.56.010
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